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#1

INTrOduCTION
The Energy Charter Treaty (ECT) is a major obstacle to fast 
and effective action on the climate and environmental crisis. 
This little-known treaty from the 1990s, signed by 53 countries 
plus the EU, grants sweeping rights to big corporations. The 
fossil fuel industry is using it to sue governments and sabotage 
the energy transition. For the sake of a liveable climate, the 
Energy Charter Treaty should be disbanded.

Rights for corporations – such as the possibility for  
them to sue states for public policies that affect their economic 
interests – are being used by fossil fuel companies to challenge 
climate action, so they can continue to profit from burning oil, 
coal and gas. Bold climate action, environmental protection 
and just transition policies have never been more urgent. Yet 
it is not widely recognised that those same policies are being 
deterred, and the costs increased, by this treaty. 

Friends of the Earth Europe has compiled 10 reasons why  
the ECT is a harmful treaty and why the EU and its member 
states must step out of it now.

IT pROTeCTs and pROmOTes fOssIl fuels 

The purpose of the Energy Charter Treaty (ECT) is to provide 
protection for investments related to, among others, exploration, 
extraction, refining, storage and transport of energy.1 In the EU, 70% 
of the energy produced originates from non-renewable-sources2 and 
other ECT members such as Kazakhstan or Turkmenistan are among 
the world’s top fossil fuels producers.3 So in practice the ECT mostly 
protects fossil fuels – despite their major role in the climate emergency. 
The ECT acts to help preserve already-operating dirty energy 
facilities. Moreover, it even promotes new fossil fuel projects in 
development, as the treaty protects the exploration phase 
of investments. The vast majority of the fossil fuel 
industry’s known coal, gas and oil reserves need to 
stay in the ground4  – the climate cannot afford 
for these assets, let alone new projects, to be 
exploited or promoted.
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#2 IT hELps The fOssIl fuel  
IndusTry UndErmIne ClImaTe aCTIOn

The cornerstone of the protection of investments 
under the ECT is the investor-state dispute settlement 
mechanism (ISDS). ISDS allows investors to sue states 
when they consider that a piece of legislation, court 
ruling or action violates their rights as investors and 
impinges on their economic interests. These corporate 
lawsuits take place before an international tribunal 
of business-friendly arbitrators, who can order 
governments to pay up to billions of euros to compensate 
the company. If a country passes a law to phase out 
burning coal or forbid new mining or drilling projects, 
then a corporation involved in these activities can file 
a claim and be awarded. Sounds like science-fiction? 
It is already happening! 128 ISDS cases are known to 
have been filed under the ECT5, which makes it the most 
utilised trade treaty for such arbitrations. As of early 
2020, governments had been ordered or agreed to pay 
$52 billion of public money, and $32 billion were still at 
stake in pending cases.6 But filing an official case before a 
tribunal is not the only way to pressure governments: just 
the threat alone is sometimes enough to scare off policy-
makers. The ECT is an ever-present Sword of Damocles 
hanging over regulators’ heads, causing what some have 
termed a “regulatory chill” – deterring, watering down 
or abandoning climate action out of fear of being sued for 
billions of euros (cf. Box 1).

BOX 1 – nOTORIOUs ThrEaTs Of COMpLAInTs by eneRgy 
COMpanIEs agaINsT sTaTes fOr ClImaTe aCTIOn

Vermilion vs. France7

In 2017, French Environment Minister Nicolas Hulot drafted a law to end 
fossil fuel exploration and extraction on all French territory by 2040. This 
first text would have allowed a progressive phase-out, as it forbade new 
exploration permits  from being delivered and exploitation permits from 
being renewed. This plan didn’t please Canadian energy company Vermil-
ion: they hired a law firm to send a lobby letter to the French Council of 
State, the institution providing the government with a legal opinion on the 
bill before its discussion in Parliament. Vermilion argued the proposal vio-
lated their rights as investors under the ECT and threatened to sue France 
before ISDS courts. Following these pressures, the government backed up: 
the final law was then modified, allowing for oil exploitation permits to con-
tinue being renewed until 2040, and even after under certain conditions.8 

Uniper vs. The Netherlands 
The Netherlands currently faces an ECT threat for phasing out dirty  
coal power. German energy company Uniper (soon to be majority-owned 
by the Finnish state energy company Fortum) announced their intention 
to file a complaint over a law, passed by the Dutch Parliament in December 
2019, to prohibit coal power generation by 2030. This law will de facto bar 
Uniper from burning coal in its Maasvlakte 3 power plant inaugurated in 
2016. Uniper argues this violates its expectations for a stable investment 
climate, and it claims compensation of up to €1 billion.9 In fact, the Dutch 
law is a legitimate and important regulation in the public interest10 and 
Uniper was well aware of the risks of investing in coal-fired electricity  
generation at the time of commissioning its new plant. 
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#3 IT hAs NO bINdIng ClImaTe OBjECTIves

A relic from the 1990s, the ECT doesn’t contain any binding targets 
or objectives to reduce greenhouse gas emissions or address the 
climate emergency. Nor is this proposed in ongoing negotiations to 
reform the treaty. At best, the EU suggests that the modernised ECT 
should “contribute to the achievement of the objectives of the Paris 
Agreement”.11 This proposal is strikingly vague wording, considering 
the severe impact of the ECT on the climate crisis. Fossil fuel activities 
protected by the ECT regime are estimated to have emitted 87 Gt of 
carbon from 1998 to 2019 and are expected to release a further 129 
Gt by 2050.12 This would take up 22% of the remaining global carbon 
budget set by the IPCC to keep global warming below +1.5°C.13

IT Is NOT COMpaTIBLE wITh EU  
and gOvErnMENTs’ COMmITMENTs

Political leaders have committed in the Paris Agreement to 
pursue efforts to limit global warming to 1.5°C. The European 
Commission and all EU Member States (except at time of 
writing Poland) support the objective to achieve climate 
neutrality by 2050 – while a few, like Sweden and Finland, have 
adopted earlier target dates. The European Investment Bank 
(EIB) plans to stop investing in new fossil fuel projects by the 
end of 202114; and the European Parliament has declared a 
‘climate emergency’. If the EU and national governments are 
serious about meeting their climate commitments, the ECT 
stands in their way. They need to fast-track the transition to a 
100% renewable fossil-free society, and cannot be encumbered 
by the ECT putting a spoke in their wheels, forcing the 
protection of existing fossil energy infrastructure.

IT CAN hINdeR rENEwAble eneRgy 

The ECT makes it difficult and financially risky for regulators 
to discriminate between different sources of energy. This can 
deter governments from favouring renewable investments 
at the expense of carbon-intensive ones.15 Yet, this is exactly 
what is necessary for a fossil free Europe. Neutrality on energy 
sources is an option we can ill afford. In addition, the ECT 
neither protects much-needed investments in energy efficiency, 
nor other measures to reduce energy demand.16 
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#6

BOX 2 : BUsTINg The MyTh ThaT The  
ECT CAN wOrk fOr The eneRgy TRansITIOn 

The fossil fuel and arbitration industries use a number of disputes triggered by renewable 
energy-related companies as evidence to claim the ECT helps combat climate change. A few 
investors in the field of renewable energy have indeed used the ECT to sue states the same way 
fossil fuel companies do. They triggered 47 disputes against Spain over the country’s cuts to 
support schemes for renewable energy. When one looks more closely at the entities behind the 
disputes, they turn out to be financial investors such as private equity funds in 85% of the cas-
es.17 Most are not interested in the development of renewable energies; rather they have made 
a profitable business out of arbitration. Moreover the energy transition requires proactive 
promotion of renewables, not just an equal footing for all foreign investments (see point 5). Fi-
nally, biased and secretive ISDS tribunals are not an appropriate mechanism to help advance 
the struggle against the climate crisis. 

IT OBsTruCTs  
envIrONmenTAL pROTeCTIOn

The fossil fuel industry also uses the ECT to challenge measures taken 
to protect the environment and communities from harmful corporate 
projects (cf. Box 3). This is a worrying trend, as such policies are 
urgently needed to prevent ecosystem breakdown.18 The EU Charter 
of Fundamental Rights commits the EU and member states to “a high 
level of environmental protection […] in the policies of the Union”19. 
It is hardly conceivable than investors can use parallel, secretive 
tribunals under the ECT to undercut these core principles of EU law.

BOX 3 : nOTORIOUs ThrEaTs Of COMpLAInTs OR COMpLAInTs by 
eneRgy COMpanIEs agaINsT sTaTes fOr envIrONmenTAL aCTIOn

Vattenfall vs. Germany (twice)20

In 2009, Swedish energy multinational Vattenfall sued 
Germany, seeking €1.4 billion in compensation for 
environmental standards imposed on a coal-fired power 
plant near Hamburg. The case was settled after the city 
government agreed to relax the environmental require-
ments. In 2012, Vattenfall did it again. The company 
claimed more than €6.1 billion for lost profits related 
to two of its nuclear power plants. Vattenfall claims its 
projects were frustrated by the democratic decision of 
the German Parliament to accelerate the phase-out of 
nuclear energy after the 2011 Fukushima disaster. The 
case is still pending.

Rockhopper vs. Italy21

In 2015, the Italian Parliament approved a ban on new 
oil and gas projects near the Italian coast. The new 
legislation outlawed a number of fossil fuels projects, 
including the Ombrina Mare oil platform, licensed to 
energy company Rockhopper. In 2017, Rockhopper 
challenged Italy’s refusal to grant the concession in 
an arbitration tribunal. Their claim is admissible even 
though Italy withdrew from the ECT on 1st of January 
2016. (The ECT features a “survival clause” allowing 
corporate privileges to live on for another 20 years 
after a country withdraws). The case is still pending.

Aura vs. Sweden: 
In 2019, Australian mining company Aura lodged a 
compensation demand against Sweden after the country 
decided to ban Uranium mining. The new legislation also 
outlawed permits to explore or exploit uranium deposits. 
This law, stemming from concerns over environmental 
protection, thwarts Aura’s perspectives of profits: the 
project was ranked in “the top 5 undeveloped uranium 
resources in the world”.22 Aura estimates the loss of in-
vestment made plus the capital gains they are unable to 
realize as a result of the measure at $1, 8 billion.23 

Ascent Resources vs. Slovenia
UK-based oil and gas company Ascent Resources is 
threatening to claim €50 million in damages from 
Slovenia.24 They allege the country is taking too long to 
issue a permit for the exploitation of the Petišovci gas 
field.25 Slovenian authorities are concerned about the 
environmental impacts of fracking.26 Friends of the Earth 
Slovenia and 16 other civil society organisations have 
filed an OECD complaint27 against Ascent Resources in 
November 2019, accusing the company of violating the 
OECD Guidelines for multinational enterprises in relation 
to environmental and health hazards as well as lack of 
due diligence. 
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#8

IT MAkEs TAXpayeRs pAy fOr  
The COsTs Of bIg pOLlUTeRs

Achieving a 100% renewable fossil free Europe is a daunting 
challenge that will require big changes to regulations and 
laws. If governments end up having to financially compensate 
investors every time a piece of legislation is modified, public 
money will be diverted from funding the just transition for 
workers and communities. The ECT diverts public money from 
where it is really needed – e.g. the EU’s Just transition fund 
would need at least a tenfold increase28 – to bailing out dirty 
energy corporations. The ECT even allows companies to claim 
compensation against future profits they claim they would 
have earned. There is no reason why taxpayers should have 
to compensate oil, coal or gas majors for their decisions to bet 
their money on projects that will increasingly become stranded 
assets: those majors have been aware of the threat of climate 
change for decades.29 

IT Is an OBsTaCLE TO a jusT 
TRansITIOn and a dEMOCRaTICalLy 
CONTrOLled eneRgy sysTem

The rapid transformation of our energy system must work for people 
and communities. This means that the most vulnerable in society 
are not hit with higher costs, and measures are taken to mitigate 
the impact. The ECT goes in the exact opposite direction. In the past, 
investors have used the ECT to challenge governments’ decisions 
to regulate energy prices in order to keep electricity and heating 
affordable for people.30 Meanwhile, energy poverty is a plague: 
41 million Europeans cannot afford to keep their homes warm in 
winter.31 For the just transition to work, we also need to switch to 
a democratically controlled, people and community-owned energy 
system. In the short-term, this implies reversing the trend of (failed) 
privatisations of energy companies and taking energy facilities and 
distribution networks back into municipal and public hands. Yet 
again, the ECT is a challenge to such measures. For example, Czech 
energy company ČEZ triggered an investor-state dispute after Albania 
revoked its electricity distribution license.32 Experts say more such 
disputes can be expected in future.
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#9 #10IT wILl eXpOrT a dIrTy 
eneRgy MOdEL wOrldwIde 

For years, the secretariat of the ECT has pushed 
to expand the ECT to new countries in Africa, Asia 
and Latin America. 33 countries are currently 
at different stages of the accession procedure,33 
some like Burundi or Mauritania are far advanced. 
This expansion policy is particularly worrying as 
it will lock many more governments into a flawed 
corporate energy model where fossil fuels investors 
are given disproportionate rights and polluting 
industries encouraged. If these countries were to 
accede the ECT, it would expose them to costly 
lawsuits triggered by investors. At the time of 
writing, the expansion policy has been put on hold, 
but exporting this dirty energy model remains a 
core objective of the ECT. 

RefORM Is dOOmed TO fAIl

The EU and the ECT Secretariat have proposed a 
reform of the ECT. But this so-called ‘modernisation’ 
does not envision an end to protecting fossil fuels 
investors, nor scrapping the ISDS mechanism. 
Binding targets to address the climate emergency 
or protect the environment are not on the agenda 
either. Negotiations will take several years, and 
focus on weak amendments to the treaty that 
are far from enough to repair it. Moreover, even 
this superficial reform is not guaranteed to see 
the light of day: any amendment to the treaty 
requires a unanimous decision of all members. But 
member governments have quite diverging views 
and interests: some Central Asian countries draw 
a significant part of their income from fossil fuel 
production. Japan has already made clear it opposes 
any changes. Engaging in these doomed reforms will 
lose vital time that we do not have.34

COnClUsION: 
The Energy Charter Treaty is taking an axe to climate action. It 
belongs in the past. It is difficult to imagine how a revision could 
fix a flawed treaty created for the era of fossil fuels. The reform will 
be a lengthy, insufficient and difficult road; yet, phasing out fossils 
fuels is overdue now. The impacts of unprecedented climate chaos 
and environmental devastation are being felt now by communities 
around the world. This is no time to be relaxed about a treaty that 
does nothing to foster the energy transition, but rather reduces 
the ability of governments to take bold and urgent action in the 
public interest. 278 civil society organisations and trade unions are 
demanding35 that governments either exit or jointly terminate the 
Treaty. Activists concerned about the climate emergency cannot 
afford to ignore the ECT. Governments serious about the energy 
transition will pay a high price if they do not junk it now.
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ENdNOTEs
1  According to the Energy Charter Treaty, “Economic 

Activity in the Energy Sector means an economic 
activity concerning the exploration, extraction, 
refining, production, storage, land transport, 
transmission, distribution, trade, marketing, or sale of 
Energy Materials and Products except those included 
in Annex NI, or concerning the distribution of heat to 
multiple premises” 
Consolidated Energy Charter Treaty with related 
documents, last updated 15 January 2016, Part 
I, Article 1 “Definitions”, §5, p.40. https://www.
energycharter.org/fileadmin/DocumentsMedia/Legal/
ECTC-en.pdf

2  “EU Energy in figures. Statistical Pocketbook 2019”, p. 
38 
https://op.europa.eu/en/publication-detail/-/
publication/e0544b72-db53-11e9-9c4e-01aa75ed71a1/
language-en?WT.mc_id=Searchresult&WT.ria_
c=37085&WT.ria_f=3608&WT.ria_ev=search

3  Kazakhstan is among the top 10 countries in terms of 
coal production and coal reserves 
https://www.eia.gov/international/analysis/country/
KAZ/background#coal 
Turkmenistan is among the top 15 natural gas 
producers and the 6th largest natural gas resource 
holder in the world. https://www.eia.gov/international/
analysis/country/TKM

4  Oil Change International in collaboration with 
14 organizations, The sky’s limit: why the Paris 
climate goals require a managed decline of fossil fuel 
production, 2016. http://priceofoil.org/2016/09/22/the-
skys-limit-report

5  Disputing parties are neither under an obligation to 
make a dispute public nor to notify the ECT secretariat. 
Given this opacity, the actual number of cases might be 
much higher. 

6  Corporate Europe Observatory, Transnational Institute, 
“Energy Charter Treaty’s dirty secrets” website, last 
updated December 2019 [June 2018].https://www.
energy-charter-dirty-secrets.org/ 
These numbers only take into account the awards 
ordered by the first arbitration tribunals. They do 
not take into account possible changes in the awards 
following annulment proceedings.

7  FOEE, FOEI, CEO, TNI, “10 ISDS stories” website, case 
5: “Blocking climate change laws with ISDS threats. 
Vermilion vs France. http://10isdsstories.org/cases/
case5/

8  Even though it is impossible to know the exact level 
of influence this ISDS threat from Vermilion had in 
watering down the Hulot law, it certainly plaid a big role 
alongside lobbying from other fossil fuel companies.

9  Bart-Jaap Verbeek (SOMO); “Netherlands facing ISDS 
claim(s) for phasing out dirty coal”. Presentation given 
during the webinar “Climate policies under attack: 
How Fortum/Uniper are using an obscure international 
treaty to demand 1,000,000,000 Euro from Dutch 
taxpayers”, Urgewald & CAN Europe, 29 January 
2020.

10  ClientEarth, “Uniper ISDS threat regarding the ‘wet 
verbod op kolen bij energieproductie 35.167”, 21 
November 2019. 

https://www.documents.clientearth.org/wp-content/
uploads/library/2019-11-27-fake-ce-en.pdf

11  Council of the European Union, Negotiating Directives 
for the Modernisation of the Energy Charter Treaty - 
Adoption, 2 July 2019 
https://data.consilium.europa.eu/doc/document/ST-
10745-2019-ADD-1/en/pdf

12  OpenExp, Modernisation of the Energy Charter Treaty. 
A global tragedy at high costs for taxpayers, February 
2019, p. 4, 46. 
https://www.openexp.eu/sites/default/files/publication/
files/modernisation_of_the_energy_charter_treaty_a_
global_tragedy_at_a_high_cost_for_taxpayers-final.pdf

13  IPCC, Mitigation pathways compatible with 1,5°C in the 
context of sustainable development, 2018 
https://www.ipcc.ch/site/assets/uploads/
sites/2/2019/02/SR15_Chapter2_Low_Res.pdf

14  The EIB’s new energy lending policy commits the bank 
to stop approving new lending to fossil fuel projects 
by the end of 2021. However, this contains some 
exceptions in particular for combined heat and power 
plants. https://www.counter-balance.org/joint-letter-
elp-eib/

15  In the ECT’s non-discrimination clause (art. 10(7)) 
states promise to accord investments of ECT member 
states treatment no less favourable than that accorded 
to investors of the host state or any third state. While 
no such lawsuits are known to date, this could lead to 
ECT claims against policy measures that deliberately 
distinguish between energy investments that advance 
climate change mitigation objectives and those that 
hinder their achievement.  
See: Nathalie Bernasconi-Osterwalder and Martin 
Dietrich Brauch, “Redesigning the Energy Charter 
Treaty to Advance the Low-Carbon Transition”, 
Transnational Dispute Management, February 2019

16  Sarah Keay-Bright,  “Outdated Energy Charter Treaty 
leaves new economy investments unprotected”, 
Energy Post, 6 March 2019. https://energypost.eu/
outdated-energy-charter-treaty-leaves-new-economy-
investments-unprotected/ 
Yamina Saheb, The Energy Charter Treaty (ECT). 
Assessing its geopolitical, climate and financial impacts, 
2019. https://www.openexp.eu/sites/default/files/
publication/files/ect_rapport-numerique.pdf

17  CEO, TNI, “Energy Charter Treaty’s dirty secrets” 
website, section 4 : ECT profiteers

18  Intergovernmental Science-Policy Platform on 
Biodiversity and Ecosystem Services (IPBES), 
Summary for policymakers of the global assessment 
report on biodiversity and ecosystem services of the 
IPBES, 2019. https://ipbes.net/sites/default/files/
ipbes_7_10_add.1_en_1.pdf

19  European Union Agency for Fundamental Rights, EU 
Charter of Environmental Rights, article 37 
https://fra.europa.eu/en/charterpedia/article/37-
environmental-protection

20  CEO, TNI, “Energy Charter Treaty’s dirty secrets” 
website, section 5 : ECT emblematic cases

21  FOEE, FOEI, CEO, TNI, “10 ISDS stories” website, case 9: 
Dirty oil attacks action on fossil fuels: Rockhopper vs. 
Italy. http://10isdsstories.org/cases/case9/ 

See also: FOEE, FOEI, CEO, TNI, Red carpets courts. 
10 stories how the rich and powerful hijacked justice, 
June 2019. http://10isdsstories.org/wp-content/
uploads/2019/06/red-carpet-courts-WEB.pdf

22  Aura Energy, “Updated scoping study further supports 
Häggån project viability”, 29 May 2012 
http://www.auraenergy.com.au/assets/asx_revised_
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23  “Claim for damages under the Energy Charter Treaty, 
Union law and European law, 4 November 2019 
https://www.italaw.com/sites/default/files/case-
documents/italaw11121.pdf

24  STA, “Ascent Resources to demand EUR 50m in 
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25  PDC, Petišovci Gas Field, Slovenia. Commerciality 
Report, 6 September 2011 
https://www.ascentresources.co.uk/wp-content/
uploads/2017/01/PDC_2011-09-06Petisovci-
Commerciality-ReportWeb.pdf

26  In a separate procedure before the Slovenian 
Administrative court, Ascent Resources is challenging 
the decision of the Slovenian Environment Ministry 
to force the operators of the gas field to carry out an 
environmental impact assessment.  
RNS, “Ascent Resources plc Corporate Update”, 17 
December 2019 
https://polaris.brighterir.com/public/ascent_resources/
news/rns/story/ry8gn8w

27  17 organisations, “Complaint against Ascent Resources 
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of their hydraulic fracturing activities in Slovenia, 
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Slovenia and disregard for stakeholders’ concerns in 
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Case_555/1855/at_download/file
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29  Center for International Environmental Law, “Smoke & 
Fumes” website, 2016 
https://www.smokeandfumes.org/
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https://corporateeurope.org/sites/default/files/
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the EU, 2019. https://www.foeeurope.org/sites/default/
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website, Section 3: “ECT expansion”.
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