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This paper builds on existing visions for a just trade policy developed by civil
society organisations and academic institutions across the globe. It draws upon
valuable contributions from experts in the field of trade and climate, including
academics, lawyers, farmers’ organisations, entrepreneurs, organisations from
Southern countries and local action groups.

The resulting paper provides Friends of the Earth Europe’s perspective on
globalisation, trade and trade agreements, and presents proposals for a radical
shift in EU trade and investment policy and treaties. Not all policy areas that are

affected by trade and investment are addressed in this paper, but it will hopefully
serve as a starting point for others to develop similar proposals in order to
stimulate further discussion on urgently-needed next steps and measures.




IT'S TIME FOR A NEW TRADE
AGENDA. BUT WHO WILL
DECIDE WHICH WAY TO GO?

Who will decide upon our future international trade rules? Will it be right-wing nationalists like Donald Trump, who view
trade as a zero-sum game? Or will it be the more mainstream politicians, who have brought us to where we are now?
Will multinational corporations and lobbyists continue to have the power to shape the political agenda behind closed

doors? Will emerging economies, like China and India, be the ones setting the rules from now on? Or will it be the diverse
coalition of progressive groups who took to the streets in their thousands to protest against TTIP, TPP and other trade
agreements?

One thing is certain: business cannot continue as usual. Many international trade and investment rules are irreconcilable
with the measures that need to be taken to achieve more sustainable economies. Current trade rules stand in the way
of a just transition. Continuing on the current trajectory will aggravate economic insecurity and deepen global inequality,
continue to erode national and regional control over the structure of our economies,
and set us on a collision course with planetary boundaries.
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Growing discontent

The imperative for a paradigm shift is underscored by
growing discontent with the current system. Criticism of
TTIP and CETA originated in a highly diverse, progressive
community of trade unions, farmers, entrepreneurs, acade-
mics and activists, and was strengthened by the voices of
over 3.3 million European citizens who signed the self-orga-
nised European Citizens' Initiative to stop TTIP and CETA,
many of whom also took to the streets. Yet, worryingly, there
is also a right-wing nationalist backlash against economic
globalisation for other reasons, which manifested itself in
the successes for Trump and the Brexit vote and which
threatens to increase social divisions and cause irreversible
environmental damage.

The time has come for a progressive trade agenda

The ratification of the Paris climate agreement and the
adoption of the Sustainable Development Goals (SDGs)
show there is world-wide consensus regarding the urgency
of tackling climate change and transitioning to more sus-
tainable economies. Concurrently, the widespread public re-
sistance to TTIP and CETA has made it clear that European
citizens want a change in trade policy. We are at a historic
turning point, and have not only the opportunity but also the
responsibility to radically revise our current trade model.
New, viable alternatives are urgently needed that will contri-
bute to phasing out fossil fuels, ensure that our resource
consumption remains within planetary boundaries, com-
plete the transition to an agro-ecological and sustainable
model of agriculture, and create an economy founded on
principles of social justice and free of pollution, wastage
and exploitation.

Our ecological problems present a challenge that must be
tackled collectively. For this to be done effectively, it is es-
sential to reverse the power transfer that has been occur-
ring from democratic governments towards international
markets and multinational companies. In order for there to
be a shift towards a fair and sustainable society, markets
and multinationals must be brought back under democratic
control.

Resetting trade policy

This Friends of the Earth Europe discussion paper outlines
proposals to ensure that EU trade and investment agree-
ments contribute to an economic agenda that is fair, sus-
tainable and democratic. Achieving a progressive economic
agenda requires a radical break with the foundations of
current trade policy. Trade and investment should not pri-
marily serve economic interests; they must be a means to
serve the public interest.1 International trade agreements
should not focus on maximising and liberalising trade and
investment by reducing the transaction costs for corporate
industry; they should focus on how trade and investment
can contribute to a healthy environment, decent work, a sus-
tainable economy as well as food and energy security within
Europe and beyond.

In our view, a genuine resetting of trade policy shouldn't end
with concluding new trade and investment agreements on
the basis of this new agenda; existing trade and investment
agreements will have to be amended, or even terminated.
Changing direction is complex, but imperative: there is too
much at stake.
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WHAT ARE THE SHORTCOMINGS
OF THE CURRENT TRADE AND
INVESTMENT AGENDA?

International trade and investment have had profound impacts on the global economy. In twenty-five years, the value
of world trade has increased fivefold, from 8.7 trillion dollars in 1990 to over 46 trillion in 2014.2 According to the World
Trade Organisation, global export volumes increased 32-fold between 1950 and 2010.2 This enormous increase in global
trade has contributed to worldwide economic growth and has resulted in large increases in income and improved living
conditions for part of the world's population.

However, the growth generated through globalisation is not evenly distributed and, for many people, globalisation has
generated economic insecurity. According to the American economist Jeffrey Sachs, international trade treaties are
remnants of the last century and will only reinforce a globalization process that is flawed* — with detrimental effects on
quality of life on our planet, deepening global inequality, a reduction in democratic control over our economies and ever
more powerful multinational corporations.

Incompatible with sustainable economies

In order to transition towards economies that respect
ecological boundaries, ensure that our planet remains
habitable and use a fair share of resources, it will be
necessary to make some difficult choices and prepare for
fundamental changes.

To keep global warming below 1.5 degrees Celsius, 80
percent of coal, half of gas and a third of oil reserves will have
to be left in the ground.® Europe will have to phase out fossil
fuels for energy by 2030. Considering the growing global
population and our increasing consumption levels, it is vital
that we stop depleting non-renewable natural resources and
reduce our consumption of all resources. Since the 1970s,
our global ecological footprint has exceeded the planet’s
biocapacity, and the gap continues to increase every year.®

Research into the impact of international trade on
greenhouse gas emission shows that an increasing
share of global carbon dioxide emissions is connected
to internationally traded goods (in 2011 they accounted
for almost of quarter of worldwide CO2 emissions).” The
expansion of global trade causes extra greenhouse gas
emissions as a result of increased transport by aeroplane,
seagoing vessels and freight trucks. Shipping and aviation
industries alone are currently responsible for four percent
of global carbon dioxide emissions, and their share could
reach almost 40 percent in 2050 if left unchecked, as both
sectors continue expanding as a result of the increase in
global trade ®

Trade and investment rules also hamper opportunities
to leave fossil fuels in the ground and protect our natural
resources.’ A large proportion of the more than 800 known
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The map shows the most important flows of trade-related carbon emissions in the global economy, from the production location (export)
to the consumption location (import). The United States, the EU and Japan form the top-3 for trade-related emissions in terms of imports,
while China is number 1 in terms of export-related emissions. These same nations are involved in concluding today’s mega-trade deals.

investment claims worldwide are associated with measures
to protect our climate and the environment.’® Examples
include Canada’s moratorium on fracking; stricter standards
for coal-fired power plants and the phasing out of nuclear
energy in Germany; and a court order to clean up oil pollution
inthe Ecuadorian Amazon. The (threat of) multimillion-dollar
claims act as insurance for fossil fuel companies against
measures that aim to phase out oil, gas, coal and nuclear
power, thereby impeding or derailing effective climate or
other environmental policies.

Growing inequality and economic insecurity
The benefits of economic globalization are not evenly

distributed. Over the last 30 years, more than half of all
economic growth has gone to the richest five percent of

the world’s population.’? Research by Oxfam shows that
as few as eight men own as much wealth as the 3.6 billion
people who make up the poorest half of humanity.”® The
poorest ten percent have not seen any progress in their
incomes over the past 30 years. Many of these people have
even experienced income losses or have lost their jobs due
to the outsourcing of production to low-wage countries.™
Those who have benefited from globalisation are the middle
classes in emerging economies, such as China and India, as
well as the super-rich in the United States, United Kingdom,
Japan, France, Germany, Brazil, Russia and South Africa.
Those who have suffered as a result of globalisation are
the poorest in sub-Saharan Africa, as well as the lower and
middle classes in industrialised countries and transition
(former communist) countries who have seen their incomes
stagnate and sometimes decline.
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ISDS

Trade agreements often contain an ‘investor-to-state dispute settlement’ (ISDS) clause, which enables foreign
investors to bypass the national legal system and submit multimillion-dollar investment claims to international
tribunals when they want to challenge government measures or decisions. Multinational corporations have
already filed hundreds of claims against governments for public health, environmental, or other public interest
measures.

ISDS has been widely criticised for giving VIP rights to foreign investors through business-friendly tribunals
while restricting governments’ right to regulate in the public interest.

The European Commission is currently proposing a revised system for its trade agreements: the Investment
Court System or ICS (featuring in the agreements with Canada and Vietnam) and the establishment of a Multi-
lateral Investment Court (MIC). The ICS and MIC are more transparent than ISDS and adjudicators are publicly
appointed. However, they still fall far short of what is needed, as fundamental problems of the system have
not been addressed. It remains a one-way system that gives only rights and no obligations to companies. All
substantive and far-reaching rights for investors (like fair and equitable treatment’, ‘legitimate expectations’,
‘indirect expropriation’) remain untouched, and the system still allows international investors to bypass domes-
tic courts.™
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Corporate freedom from responsibilities leads to employ- Corporate capture of our democracies ond
ment insecurity for workers. Globalisation makes it easier the rule of law

for companies to assemble or manufacture products or
parts wherever the conditions are most favourable, eroding
the negotiating position of many lower-skilled workers wor-
Idwide, which is reflected in their wages, labour conditions
and in the flexibilisation of labour markets.™

International trade agreements reduce the control that go-
vernments have over our economies. They contribute to the
accumulation of companies’ global power and influence
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and establish excessive rights for multinationals. Interna-
tional companies benefit enormously from countries com-
peting with each other to offer favourable conditions and
enjoy investment protection through a parallel legal system.
Faced with the strong position of multinationals, national
democracies, especially in the Global South, can be left vir-
tually powerless.

Multinationals have privileged access to trade negotiations,
which enables them to access and even co-design interna-
tional trade and investment rules.16 Recently, trade treaties
have started to contain agreements to change national
rules: so called ‘non-tariff-measures’. Foreign international
companies now use these agreements to push back against
what they deem to be ‘cumbersome barriers to trade’, which

may include health rules, safety standards, environmental
regulations, or labour laws.

International trade agreements ensure that corporate inte-
rests are better protected than the interests of workers, the
environment or sustainable agriculture. Trade rules can be
enforced at the World Trade Organisation (WTO) via tribu-
nals, and investments are protected through binding and
enforceable ISDS mechanisms. In contrast, in cases of en-
vironmental damage or human rights and labour violations,
complaints mechanisms (such as the OECD guidelines for
multinationals) lack binding enforcement mechanisms, ef-
fectively making the rules and standards voluntary.

INVESTMENT CLAIMS FILED
1995 - 2017

e

2010

—&®— Number of claims

Source: UNCTAD (2018), Investment Dispute Settlement Navigator,
http://investmentpolicyhub.unctad.org/ISDS/FilterByYear.

Requlatory cooperation

In CETA, the agreement between the EU and Canada, various ‘joint committees’ have been tasked with aligning

regulations and standards — without appropriate parliamentary oversight. Harmonisation and mutual recogni-
tion processes ensure that rules and standards are assessed mainly in terms of their impact on trade and their
costs to companies, and this exerts downward pressure on the rules and standards that aim to protect the
welfare of people, animals and the environment.




WHAT WOULD THE IMPACT
OF OUR ALTERNATIVE
TRADE AGENDA BE?

What outcomes would we like to see if our proposals for a fair and
sustainable trade and investment agenda were implemented? Our objectives are:
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International trade and investment thot more efficient in our use of all resources.” We will reuse

promotes sustainable economies and recycle non-renewable resources in manufacturing
and agriculture, and successfully prevent large-scale soil

In a truly sustainable economy, oil, gas and coal will have ~depletion, deforestation and pollution.

been replaced with green energy, our overall consumption

will have been greatly reduced, and we will have become These proposals promote a transition from extractive

economies towards just, fair, and sustainable economies.™
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We aim to make sustainable energy more accessible
while curtailing the use of fossil fuels and non-sustainable
products. Food production will be more sustainable, and
more locally and regionally oriented through the introduction
of custom duties on products originating from intensive
farming, calculated on the basis of the products’ ecological
and social impacts. Production processes will gradually
become more sustainable, as the protection of industries
and sectors threatened by environmental dumping is made
easier. A race to the top for environmental standards will
be initiated by providing preferential treatment for the
most sustainable products and production processes.
The ‘polluter pays’ principle will be respected and the
most prosperous countries will support the sustainable
development of countries in the Global South through
knowledge transfers, cooperation and financial support.

A fair distribution of the benefits and costs
of international trade

Any company’s success is enabled, at least in part, by wider
society. Businesses benefit from a wide range of public
services and public goods ranging from education and
science to infrastructure, regulatory standards and market
rules. A fair distribution means that society — especially the
least well off within it — benefits from international trade,
while those profiting most — successful companies and rich
individuals in particular — provide the means to transition to
a sustainable economy.

Our proposals also go some way towards addressing the
problem of the unequal sharing of costs and benefits. If our
proposals are heeded, investors will be unable to challenge
governments before extrajudicial tribunals, and the far-
reaching protections that shield investors from democratic
policy changes will be abolished. Productive and socially
beneficial investments will be promoted over speculative
investments, inter alia by a tax on international capital
flows. In addition, companies operating internationally will
not enjoy preferential tax rules in comparison with national
companies, to ensure that the former contribute fairly to the
countries in which they operate.

Democratic control over our economies

Our economies need to work for everyone. However, control
over our economies has, to a large extent, been outsourced
and offshored through intrusive trade and investment
agreements, banks and powerful international institutions.

New international treaties and agreements must be

established on the basis of a transparent and democratic
process. The progress of negotiations must be reported
on openly, and draft texts and proposals must be made
publicly accessible. Government must regain the ability
to place conditions on foreign investors — for instance,
requirements to employ local workers; and the influence
on domestic policy that trade agreements have accorded
to multinational companies must be reduced. Companies
must be held accountable internationally for human rights
violations and environmental pollution.

Countries must gain the policy space needed to ensure
that the greening of the economy results in domestic
employment gains. This is essential, as workers in polluting
sectors stand to lose their current jobs. The transition to fair
and sustainable economies will create many jobs, 19 but
governments must not be constrained by trade rules when
trying to ensure that there are employment opportunities
for workers who have lost their jobs in the transition to the
green economy.

Prosperity being less dependent on
international trade

Our proposals will reduce the overall volume of international
trade, but this is far from being a cause for concern, as there
will be a shift in focus from unfettered growth to sustainable
development. Sectors that are beneficial to society will be
able grow, while sectors that cause excessive damage,
such as the fossil fuel industry and intensive livestock
farming, will start to shrink. Economists, including the Nobel
laureate Joseph Stiglitz, argue that new trade agreements
exacerbate existing problems and advocate focusing on
domestic investment.20

Thereis sufficient wealth in the world to ensure a prosperous
and dignified existence for all. For that to happen, we have
to make sure that the benefits of our economic activity are
distributed evenly.

Old and new treaties being reviewed

Many of these crucial measures are not possible within
the current international trade and investment regime. It
is therefore necessary not only to model new treaties on
the proposals we will set out in chapter four, but also to
fundamentally review the large number of existing trade and
investment treaties, in order to bring them in line with the
objectives of an equitable and sustainable economy.



<
SEVEN BUILDING BLOCKS
FOR AN EQUITABLE AND

SUSTAINABLE TRADE AND
INVESTMENT AGENDA

The previous chapters outlined the objectives, prerequisites and principles that, in our view, should underpin a resetting
of the trade agenda. This section deals with how these objectives can be achieved. Our trade agenda for an equitable
and sustainable economy is based on seven building blocks, each with concrete proposals. These proposals aim
to ensure that trade and investment contribute constructively to a healthy living environment, a just transition, the
expansion of agro-ecology, and fair conditions for small and medium-sized enterprises and family farms in agriculture.

The seven building blocks discussed below form the basis for a radical revision of trade policy that places people and
planet on a higher level than profit.
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Moving towards an environmentally sustainable
trade in cleon goods and services

Current trade agreements facilitate the expansion of energy-intensive industry and intensive agriculture: sectors which,
due to their dependence on fossil fuels, are responsible for a great share of the continuing increase in greenhouse gas
emissions. Lowering trade barriers for goods and services regardless of their climate footprint encourages the expansion
of polluting industries and agriculture.?’ Furthermore, the construction of the infrastructure necessary for transporting
goods around the globe has a devastating impact on the environment and contributes significantly to climate change.

We would like to see a fair and sus-
tainable trade policy that discourages
trade in unfair and polluting goods and
services and promotes trade in fair and
clean goods and services. Countries
must remain able to protect sustai-
nable industries, particularly those that
are emerging, in order to make them
competitive and achieve our goal of
living on a sustainable and just planet.

This includes the following
interventions:

» The goods and services that
are responsible for high levels of
greenhouse gas emissions should be
excluded from liberalisation in trade
agreements. Tariff reductions for
‘green goods’ should be established,
while ensuring that producers in the
Global South are not unduly affected.
Definitions and criteria must be clear
and specific, as inadequate definitions

Our proposal

could unintentionally stimulate trade in
damaging goods.?? On the other hand,
governments must be able to continue
using tariffs to foster the development
of domestic sustainable and climate-
friendly industries.

» A carbon tax on goods produced
in developed countries that remain
outside the international climate
change mitigation regime and do not
place an equivalent price on carbon
emissions should be levied at external
borders as an adjustment mechanism
(Border Carbon Adjustment). The
revenues raised by the carbon tax
should be reinvested in the energy
transition of countries with historically
low emission levels to raise their
prosperity through a greening of their
industries and energy provision.?

» A tax on aviation and shipping
transport  emissions  should be

introduced. Current trade agreements
increase greenhouse gas emissions
due to their role in the expansion of
maritime and air transport, which are
sectors that are not subject to effective
greenhouse gas reduction efforts.?

» Countries’ ability to tax products that
have significant environmental im-
pacts at their production, processing,
transportation and end-of-life stages
must be safeguarded. An equivalent
levy should be imposed when these
products and services are imported.

» The introduction of a ban on (produc-
tion, transport and processing) subsi-
dies for fossil fuels, as these promote
the use of polluting energy.

» A ban on products with severe nega-
tive human rights impacts.
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Working towards sustainable investment

Current trade treaties provide foreign investors with far-reaching protection. They enable them to file claims before
international arbitration tribunals (circumventing national legal systems) if they consider that government regulations
or decisions unjustly affect them. Vague and broadly formulated provisions such as ‘fair and equitable treatment’ and
‘legitimate expectations’, as well as protection against ‘indirect expropriation’ have provided the legal basis for hundreds
of claims by multinationals relating to climate, environmental, public health and other public interest areas against
governments around the world.? There is a real risk that governments will hold back from tabling new bills or developing
stricter standards to avoid large claims for compensation by foreign investors.

This ‘regulatory chill’ can put the brakes on ambitious climate and sustainability policies, as the case of the lowering of
water protection measures in Germany after an ISDS claim by coal power plant operator Vattenfall shows.?® Fossil fuel
companies are increasingly resorting to investment arbitration, demanding financial compensation for the implementation
of climate and environmental policies. Perversely, foreign investors cannot be held accountable at the international level
for (their complicity in) the violation of human rights or environmental destruction, due to the lack of legally binding and

enforceable obligations on them.

A fair and sustainable trade policy steers
clear of this type of far-reaching, one-
sided protection of multinationals. In-
vestment should not generate profit for
a small group of beneficiaries, but result
in benefits for society as a whole. New
trade agreements must aim to encou-
rage investments that contribute to sus-
tainable development, the creation of de-
cent work and the transfer of know-how
and clean technology. Governments
must regain and retain the policy space
necessary to regulate in the public inte-
rest (e.g. in the fields of sustainable de-
velopment, climate policy, human rights,
public health, labour rights and environ-
mental protection) and to introduce and
enforce rules that allow citizens to hold
companies to account for their actions.

Our proposal

This entails the following:

» Trade and investment agreements
must contain binding and enforceable
obligations for investors. Foreign in-
vestors and their subsidiaries entering
a market should become ‘economic
citizens' of the host country. Instead of
far-reaching investor rights, they would
be under obligations not to pollute the
environment, violate human rights, en-
gage in land grabbing, or be involved in
corruption.

» In the case of violations, European
legislation must ensure that affected
communities and civil society gain
access to legal remedy, both in the
home and the host country, so that

multinationals and their subsidiaries
can be held legally accountable when
they are in breach of their obligations.
At the international level, governments
must work actively towards a binding
UN Treaty ontransnational corporations
and other business enterprises with
respect to human rights.?

» Trade and investment agreements
should not grant rights to foreign inves-
tors. Investors who wish to challenge a
government measure are able to do so
in domestic courts; they ought not to
have standing in the dispute settlement
mechanism of the agreement. Foreign
investors should carry their own invest-
ment risk and can protect themselves,
if necessary, with insurance.
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» Governments should set performance
requirements for foreign investors, such
asusinglocalresources,employinglocal
workers, engaging in joint ventures with
local entrepreneurs, and transferring

green  technology.?®  Requirements
such as these aim to ensure that
investments correspond to local needs
and to embed foreign investment
in local and national economies.”®
Obligations of this kind are important
for sustainable development strategies

and help to maximise benefits for local
communities.

» International capital flows should be
effectively monitored and be subject to
taxation. Governments should retain
the right to impose capital controls
in order to avert or mitigate financial
crises.®°

» Trade agreements must promote the
upward harmonisation of corporate tax

levels and include measures to end tax
evasion. Governments need to combat
tax evasion and impose adequate le-
vels of taxation and royalties. The cur-
rent trend of reducing corporate taxes
in many EU member states has led to
a race to the bottom, which must be
reversed. Trade agreements should
not allow for foreign investors to enjoy
more favourable tax rulings and condi-
tions than national companies and do-
mestic SMEs.
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Guaranteeing high standards to protect
people and the planet

As trade tariffs, with the exception of agriculture, are already relatively low, recent trade agreements focus increasingly
on other so-called ‘trade barriers’, often national or European rules and regulations. The proposals for TTIP and JEFTA
as well as the CETA text include provisions on regulatory cooperation. These provisions aim to harmonise or mutually
recognise not only existing but also future regulations and procedures, in order to reduce ‘unnecessarily burdensome,
overlapping or divergent regulations’.®’

Through the mutual recognition of each other’s regulatory frameworks as equivalent, products that do not meet European
standards may yet find their way onto European markets.

European producers, manufacturers and farmers may as a result be exposed to competition from cheaper products
produced according to less stringent food security, environmental, animal welfare, labour, and consumer protection
standards.®?

Additionally, the European precautionary principle, which prescribes that products should only be allowed onto European
markets when proven to be safe for consumers, the environment and public health, was insufficiently protected during
the TTIP negotiations and is not mentioned in CETA.3® Regulatory cooperation in trade agreements threatens to weaken
European norms and standards. It also gives corporate lobbyists additional influence and opportunities to frustrate or
weaken new regulations, or even to ensure that they are abandoned altogether.3*

Exchanging best practices and aligning
regulatory standards in the public inte-
rest can be of value. However, for this
to be the case, regulatory cooperation
cannot have as an overriding objective
reducing costs for corporations and
boosting trade but, rather, protecting
people and the planet and improving
quality of life. Social and environmen-
tal standards must not be viewed as
barriers to trade, but as valuable pre-
requisites for a clean and sustainable
future.

Negotiations and agreements on re-
gulatory standards in any given policy
fleld should remain the responsibility

Our proposal

of experts and politicians working in
these areas, and not of trade negotia-
tors. New regulations and standards
should be evaluated in terms of their
impact on climate, sustainability and
other public interest objectives, rather
than of in terms of their contribution
to increasing trade and reducing costs
for business.

This requires the following:

» Regulatory cooperation must not lead
to a weakening of rules and standards.
It must be used as an instrument to en-
courage a race to the top for sustaina-
bility, with governments aligning their

regulations with the aim of achieving
the highest possible standards.

» Regulatory cooperation must take
place in a democratically legitimised
and transparent manner, and should
be led by experts in the areas of public
health, labour and human rights, food
security, environmental and climate
policy, and other areas of public inte-
rest. Setting up regulatory cooperation
dialogues in specific areas should be
led by the relevant regulators in order
to ensure that they strengthen sus-
tainability standards instead of focu-
sing on cost reduction for companies.
These discussions should not happen
as part of a free trade agreement, and
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full parliamentary scrutiny must be
guaranteed throughout.

» Regulatory cooperation commit-
ments must not interfere with govern-
ments adopting further-reaching mea-
sures to protect people and the planet.

» The application and safeguarding of
the precautionary principle must be
explicitlyenshrinedintrade agreements
in order to protect the environment,
public health and consumers.®®
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» Regulatory cooperation must take
place on a strictly voluntary basis and
must not be subject to dispute settle-
ment. Governments must retain their
right to regulate more ambitiously in
the future.
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Supporting international agreements
on climate change and sustainability

Current trade and investment treaties restrict the policy space available to governments to comply with their international
obligations to mitigate climate change, promote sustainable development and protect human rights. The binding and
legally enforceable trade and investment rules in European trade treaties stand in sharp contrast to the voluntary
sustainability clauses relating to labour and environmental standards in the same treaties. Sustainability clauses are
generally weak and lack the concrete commitments necessary to arrive at sustainable and climate-friendly policies.
In the case of violations of the sustainability clause, parties can usually only resort to non-binding and therefore non-
effective consultations and complaints procedures. This makes it virtually impossible for the affected communities and
civil society to successfully challenge the violations of these clauses.®®

An equitable and sustainable trade
agenda should actively contribute to
international agreements concerning the
protection of human rights, labour rights,
and the environment. These values are
fundamental to the European Union's
legal framework and should delineate the
implementationofEuropeantradepolicy.®’
International trade and investment rules
must not undermine these values.

This implies:

» Trade agreements should contain
binding sustainability clauses.
Sustainability chapters should explicitly
refer to key international treaties on
labour and human rights, climate
and the environment® This must
go hand-in-hand with strengthening
the  monitoring and  compliance
mechanisms of these treaties, as well
as with providing support for their
implementation in the Global South.

Our proposal

» Adopting, implementing and adhering
to key international treaties should
be prerequisites for engaging in
trade negotiations. Domestic laws
and regulations must be in line with
fundamental labour, environmental and
human rights treaties, and a scorecard
should monitor the implementation of the
treaties by the trade partners.®®

» Sustainability obligations should be
enforceable by the agreement’s dispute
settlement mechanism. The enforce-
ment regime should take into account the
level of development of the parties and
ensure equal access to justice. Remedies
should contribute towards the reparation
of damages.

» A new EU regulation should be issued
that allows individuals, communities,
civil society and trade unions to submit
complaints to the European Commission
directly about any breach of human

rights, social and environmental
obligations  within the context of
specific trade agreements, with a
duty for the Commission to instigate
an investigation and take action.*

» New trade agreements should contain
a broad exemption clause for public
interest policies, which would imply that
public interest measures are exempt
from the obligations of the treaty. Such an
exemption would prevent public interest
measures from being challenged through
either the state-state dispute settlement
mechanism or at the WTO.#'

» New trade agreements should contain
a supremacy clause to ensure that, in
case of a conflict, international human
rights and climate treaties (and other
agreements on sustainable development)
always take precedence over trade and
investment rules.*?
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Promoting local and sustainoble economies

Current trade agreements impede governments from building and strengthening local, sustainable economies. Opening
up markets by lowering tariffs, providing additional market access and protection for foreign investors puts pressure on
local emerging industries and favours transnationally-operating companies. In addition, current trade rules encourage
governments to opt for the lowest-priced tenders in public procurement, while sustainability criteria in government
contracts aiming to promote the use and development of sustainable energy are labelled ‘unnecessary trade barriers’.*

Subsidies and other incentives are im-
portant tools for the development and
strengthening of local and sustainable
economies. Governments around the
world should start making use of spe-
cial arrangements for the procurement
of goods and services to promote im-
portant public interest objectives, such
as consumer protection, human rights,
economic development, environmen-
tal protection, public health, and eth-
nic and gender equality. For example,
governments could use so-called ‘buy
local’ schemes in combination with
clear sustainability criteria for govern-
ment contracts in order to boost local
industries and employment. Such pro-
grammes are important for generating
public and political support for the
transition to a sustainable economy.
Governments should scale up their
support for local and regional goods
and services as well as incentivise lo-

Our proposal

cal re-use sectors in order to decrease
reliance on the consumption of new
goods.

For this, we propose that:

» New trade agreements should in-
clude the use of specific sustainability
criteria for public procurement. The
application of these criteria should be
exempt from trade disputes under the
broad exemption clause as described
above under item four.

» New trade agreements should allow
buy-local schemes, e.g. in the sustai-
nable food, health or other sectors, to
be pursued by public administrations

» Subsidies and other incentives for
the production and use of sustainable
energy and clean goods and services
should be protected from public or

investment claims under the broad
exemption clause outlined under item
four.

» Governments should be able to use
tariffs and other trade instruments,
such as variable import charges, to
promote the local production and de-
velopment of sustainable goods and
services, and be able to set high tariffs
on products with large environmental
footprints, including electronic goods
and waste materials.

» Countries in the Global South must
be able to implement industrial po-
licies to shield domestic economic
sectors from foreign competition, to
strengthen local economies and to
introduce measures to promote their
transition towards a sustainable deve-
lopment model.
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Promoting sustainable agriculture

Increasing competition by opening up agricultural markets promotes the intensification of industrial agriculture and
livestock production, which has detrimental impacts on people, animals and the environment. Tariff reductions in treaties
such as TTIP and CETA confront European farmers with cheap agricultural imports that have been produced to much
lower environmental, food safety, labour and animal welfare standards. This unfair competition adversely impacts family
farms and initiatives aiming to promote fair and sustainable food production. Trade liberalisation and the absence of
adequate market regulation strengthen the position of large agricultural, processing and trading companies.** Trade
agreements enable these actors, aided by subsidies, to dump their excess produce onto the global market. This can force
small farmers to produce below their cost price, depriving small farmers, in the Global South in particular, of the means
to make a living.

Agricultural upscaling and intensification also contribute to rising greenhouse emissions. Currently, international
agricultural production and activities associated with it are responsible for one third of global greenhouse gas emissions.*®
Ever increasing competition for arable land (not only for food crops, but also for animal fodder and biofuels) results in

deforestation, expropriation and malnourishment among small-scale farmers, predominantly in Southern countries.

An equitable and sustainable trade
agenda must contribute to the transi-
tion to agro-ecological and sustainable
agriculture; that is to say, a fair and
forward-looking food system that res-
pects planetary boundaries.* Regions
need to become more self-sufficient
when it comes to products that can be
locally produced; growing protein and
oil crops in particular are viable alter-
natives to importing soybeans, palm
oil and biofuels, as the latter three have
devastating effects on farmers and the
environment in producer countries.
Becoming more self-sufficient should
take place in combination with redu-
cing meat production and consump-
tion. Within Europe, production should
take place as close to consumers as

Our proposal

possible, in order to boost local and re-
gional trade. Increasing the fairness of
food distribution is imperative, and the
right to food and food sovereignty must
be respected. #

This entails:

» Raising tariffs and lowering import
quotas to better shield local markets
from cheap imports that undermine
food security and the livelihoods of far-
mers.*®® Farmers must be able to sell at
stable prices that allow them to cover
their costs. Environmental and social
costs, as well as costs relating to ani-
mal welfare, must be reflected in the
consumer price. Southern countries
must be able to retain the policy space

needed to develop and protect local
and regional food chains and markets,
which would serve to diversify agricul-
tural production and food produce fur-
ther, and help to build up food reserves.

» The trade in agricultural commodities
should be reduced, in order to allow
other countries to develop their own
food systems and to reduce Europe’s
resource footprint to equitable levels.*
In addition, production and processing
methods should be recognized as legiti-
mate reasons to deny market access to
certain imports.

» Reducing tariffs for the import of eco-
logically and sustainably produced tro-
pical foods that cannot be produced in



Europe. Trade rules must be adjusted to
ensure that production is sustainable
and that a fair price is paid to producers.
The EU should also provide exporting
countries with financial support and the
know-how required for them to increase
production and export standards wi-
thout compromising local livelihoods

and food security.

» Reforming intellectual property rights
in order to safeguard farmers’ right to
seeds.® According to the UN Food and
Agriculture Organization, genetic diver-
sity in agriculture and animal husbandry
is crucial to ensuring that our agricultu-

ral production is equipped to respond
to the challenges of climate change.”
Governments must therefore urgently
sign on to the International Treaty on
Plant Genetic Resources for Food and
Agriculture and implement its condi-
tions, which protect the right to store
and share seeds.*
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Ensuring democratic scrutiny and tronsparency

Trade and investment treaties currently have significant impacts on the policy space democracies have to shape
their economies. However, citizens and parliaments have little say in how these treaties are concluded. The European
Parliament, strictly speaking, only has the right to approve or reject a trade treaty after the negotiations have been
concluded.®® Negotiations largely take place behind closed doors and negotiating texts are kept away from the general
public. Concurrently, corporate lobbyists often have preferential access, enabling them to exert disproportionate influence

over the trade agenda.*

In order to ensure that an equitable and
sustainable trade agenda has demo-
cratic legitimacy and social support,
we must not only change the subs-
tance of trade agreements, but also
the way in which they are crafted. Euro-
pean citizens, and the parliaments and
civil society organizations that repre-
sent them, must be given more oppor-
tunities for dialogue and meaningful
participation throughout the life cycle
of a trade agreement.

In practice, this implies that:

» The European Commission must
conduct full-scale, transparent public
consultations before drafting a man-
date for a trade negotiation. The draft
mandate should be subject to parlia-
mentary debate and include the full
participation of civil society.

» All negotiating proposals and draft
texts tabled by the European Commis-
sion and its negotiating partner must
be made public.%®

Our proposal

» The European Parliament should be
involved in drafting and approving the
negotiating mandate. It should have
the power to submit amendments to
draft text proposals, which must then
be brought to the negotiating table.
The ratification of a treaty must always
be preceded by a full parliamentary de-
bate.

» National governments should submit
the draft mandate to their national par-
liaments for discussion and approval;
national parliaments must retain full
competence over the process for ap-
proval. So-called ‘provisional applica-
tion" should no longer be an option.%

» Equitable and transparent consul-
tation and participation must be gua-
ranteed for all stakeholders at every
stage of the process, from the draf-
ting of the mandate to ratification. Un-
der-represented and smaller organisa-
tions should be supported in order to
be able to participate.

» Trade agreements should be sub-
ject to independently conducted ex
ante and ex post sustainability and
human rights impact assessments,
which should include consultations
with stakeholders. The assessments
should be made public, and their out-
comes should condition negotiations.
Once a treaty comes into effect, it
should be accompanied by periodic,
comprehensive evaluations to map its
impacts. Parliaments would then be
able to use these outcomes to submit
new proposals and demand the nego-
tiation of amendments to the treaty.

» Future trade agreements must
contain a termination clause, implying
that a treaty can be terminated if tho-
rough evaluations show that its effects
are predominantly adverse. Long sur-
vival clauses — extending as far as 20
years in the case of investment pro-
tection — must become a thing of the
past.
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URGENTLY NEEDED:

A NEW WAY OF DOING TRADE

Many rules governing trade and investment today hinder efforts to achieve more sustainable economies. A new trade
regime is needed which can help address global challenges. We urgently need a system which contributes to solving
problems like accelerating climate change, a broken agricultural model and a loss of trust in democratic processes, rather
than aggravating them.

In this paper we outlined some of our key proposals for a fair and sustainable trade system:

p  Promoting and fostering the trade of sustainable goods and services rather than focusing on increasing trade flows;

P  Creating a framework to hold corporations to account internationally rather than providing investors with more
privileges;

p  Improving standards internationally rather than facilitating their weakening by corporate lobbyists;

p  Strengthening the implementation of international agreements on climate change and sustainability rather than
creating trade rules that override them,

p  Fostering local economies rather than dispersing production and consumption ever more across the globe;

Supporting sustainable agriculture and promoting regional trade rather than a global trade in agricultural commodities;

v

P Submitting trade negotiations to democratic scrutiny rather than negotiating the agreements in secret.

We call on the European Commission, the European Parliament, and national governments and parliaments to radically change
the direction of trade and to put sustainability and equity at the heart of European trade policy. Until this happens, new unfair and
unsustainable trade agreements — whether already concluded or still under negotiation — should be rejected. Only with this kind
of fundamental change in how Europe trades can we construct a more democratic, fair and sustainable Europe.
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URGENTLY NEEDED:

A NEW WAY OF DOING TRADE

Many rules governing trade and investment today hinder efforts to achieve more sustainable economies. A new trade re-
gime is needed which can help address global challenges.

We urgently need a system which contributes to solving problems like accelerating climate change, a broken agricultural
model and a loss of trust in democratic processes, rather than aggravating them.

In recent years, Friends of the Earth Europe and its national member groups have had little choice but to oppose unfair
trade and investment treaties, specifically TTIP and CETA. We will continue to oppose rules that exacerbate social and
environmental problems and to advocate for equitable and sustainable trade alternatives.

In this paper we outline some of our key proposals for a fair and sustainable trade system:

PROMOTING AND FOSTERING THE TRADE OF SUSTAINABLE GOODS AND SERVICES
rather than focusing on increasing trade flows;

CREATING A FRAMEWORK TO HOLD CORPORATIONS TO ACCOUNT INTERNATIONALLY
rather than providing investors with more privileges;

IMPROVING STANDARDS INTERNATIONALLY
rather than facilitating their weakening by corporate lobbyists;

STRENGTHENING THE IMPLEMENTATION OF INTERNATIONAL AGREEMENTS ON
CLIMATE CHANGE AND SUSTAINABILITY
rather than creating trade rules that override them;

FOSTERING LOCAL ECONOMIES
rather than dispersing production and consumption ever more across the globe;

SUPPORTING SUSTAINABLE AGRICULTURE AND PROMOTING REGIONAL TRADE
rather than a global trade in agricultural commodities;

SUBMITTING TRADE NEGOTIATIONS TO DEMOCRATIC SCRUTINY
rather than negotiating the agreements in secret.

We call on the European Commission, the European Parliament, and national governments and parliaments to radically
change the direction of trade and to put sustainability and equity at the heart of European trade policy. Until this
happens, new unfair and unsustainable trade agreements — whether already concluded or still under negotiation — should
be rejected. Only with this kind of fundamental change in how Europe trades can
we construct a more democratic, fair and sustainable Europe.

Friends of
the Earth
Europe



