
EUROPEAN COMMISSION 
SECRETARIAT-GENERAL 

THE SECRETARY-GENERAL 

Brussels, 
SG.B.4/IB/bb - sg.dsg2.b.4(2014) 1691089 

By registered mail: 

Ms Natacha CINGOTTI 
Friends of the Earth Europe 
Rue ď Edimbourg 26 
В - 1050 Brussels 

Copy by email: 
Natacha.cingotti@foeeurope.org 

DECISION BY THE SECRETARY GENERAL WITHIN THE MEANING OF ARTICLE 4 OF THE 
DETAILED RULES FOR THE APPLICATION OF REGULATION (EC) No 1049/20011 

Subject: Your confirmatory application for access to documents under 
Regulation 1049/2001 - GestDem 2013/5998 

Dear Ms Cingotti, 

I refer to your e-mail dated 18 March 2014, registered on the same day, through which you 
submit a confirmatory application in accordance with Article 7(2) of Regulation (EC) 
No 1049/2001 regarding public access to European Parliament, Council and Commission 
documents (hereafter: "Regulation 1049/2001"). 

I further refer to the Commission's letters of 7 April 2014 and 5 May 2014, extending the 
time-limit for the handling of your above application. I apologise for the time it took us to 
handle this request and for any inconvenience this may have caused. 

1. SCOPE OF YOUR REQUEST 

With your initial application on 28 November 2013, you have asked for access to all the 
documents (including letter and email exchanges as well as lists of meetings, agendas and 
minutes of these meetings) in relation to [...] contacts between Commissioner De Gucht, 
members of his cabinet, Directorate-General for Trade (hereafter: "DG TRADE") 
members of staff and external stakeholders about the link between the Transatlantic Trade 
and Investment Partnership (TTIP) and unconventional fuels (in particular shale gas and 
high-volume hydraulic fracturing or 'fracking'), since 1st January 2013. 

1 Official Journal L 345, 29.12.2001, p. 94. 
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DG TRADE identified 5 documents that fall under the scope of your request: 

1) Email: Request for a meeting from ExxonMobil to Commissioner Karel de Gucht 
of 25 June 2013; 10:05 AM; (Document 1) 

2) Email: Request for a meeting from ExxonMobil to Commissioner Karel de Gucht 
of 1 August 2013; 4:53 PM; (Document 2) 

3) Email: Report on meeting between Commissioner De Gucht and ExxonMobil; 
17 October 2013, 5:35 PM (Document 3); 

4) Email: BUSINESSEUROPE letter on the Fuel Quality Directive, 1 July 2013, 4:30 
PM; (Document 4) 

5) Letter from BUSINESSEUROPE to Commissioner de Gucht, attached to the 
above-mentioned email of 1 July 2013, 4:30 PM. (Document 5) 

In its initial reply of 26 February 2014, DG TRADE: 

granted partial access to Documents 1, 2, 4 and 5, with personal data redacted, in 
accordance with the exception defined in Article 4(1 )(b) of Regulation 1049/2001 
(protection of the privacy and integrity of the individual). 

refused access to Document 3, relying on the exceptions provided for in Article 
4(2), first indent (protection of ExxonMobil's commercial interests) and Article 
4(3) (protection of the Commission's decision-making process). 

As regards Document 3, DG TRADE considered whether there was an overriding public 
interest in the disclosure of the document and concluded that the prevailing interest lay in 
denying access, in this way protecting the purpose of the Commission's internal 
consultations as well as the decision-making process lying at the heart of these 
consultations. 

In your confirmatory application of 18 March 2014, you reiterate your initial request for 
access to documents, and in particular you request to have full access to Document 3. You 
argue that there is an overriding public interest in disclosure stemming from Regulation 
(EC) №1367/2006 on the application of the provisions of the Aarhus Convention on 
Access to Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters to Community institutions and bodies (hereafter: "Regulation 
1367/2006"2). 

Furthermore, you argue that the Commission has failed to show how and why disclosure of 
Document 3 would undermine ExxonMobil's commercial interests and the Commission's 
decision-making process. 

2 Official Journal L 264, 25.09.2006 p.13 
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In addition to this, in your confirmatory application, you quote articles 5 and 11 of the 
European Code of Good Administrative Behaviour, alleging that the Commission is 
treating the public in a discriminatory manner, as it allegedly refuses to release information 
that has been made available to ExxonMobil. This comment falls outside the scope of your 
request for access to documents under Regulation 1049/2001, as it concerns access to 
information and not access to the documents requested by you. However, for the sake of 
completeness, please note that I am unable to accept this argument. I do not consider that 
the Commission has provided ExxonMobil with information that the public is unaware of 
at this stage, nor that there has been any difference in treatment favouring ExxonMobil. On 
how the Commission's position would be affected by disclosure of Document 3, please 
refer to the argumentation in the sections below. 

2. ASSESSMENT OF YOUR REQUEST AND CONCLUSIONS UNDER REGULATION 1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant to 
Regulation 1049/2001, the Secretariat-General conducts a fresh review of the reply given 
by the service concerned at the initial stage. 

Following this review, I regret to inform you that I have to confirm the refusal of DG 
TRADE to grant access to Document 3 and the undisclosed parts of documents 1, 2, 4 and 
5, for the reasons stated below. 

The reasoning sets out below reflects a strict interpretation of the exceptions of Article 4 of 
Regulation 1049/2001. To the extent that the documents contain environmental 
information (which has not been substantiated), that reasoning is therefore fully in line 
with Article 6(1) of Regulation 1367/2006, to which you refer in your confirmatory 
request. 

2.1. Document 3: protection of the Commission's on-going decision-making 
process 

Article 4(3), first subparagraph of Regulation 1049/2001 provides that: 

[ajccess to a document, drawn up by an institution for internal use or received by an 
institution, which relates to a matter where the decision has not been taken by the 
institution, shall be refused if disclosure of the document would seriously undermine the 
institution's decision-making process, unless there is an overriding public interest in 
disclosure. 

Document 3 relates to the following on-going decision-making processes: 

1. The Commission's amendments to the Fuel Quality Directive (FQD). As the 
Commission has not yet submitted its final proposal for these amendments, the 
Commission's decision-making process with regard to the FQD is still fully on
going. 

2. The on-going negotiations with the United States (US) on the Transatlantic 
Trade and Investment Partnership (TTIP), Until these negotiations are concluded, 
the Commission will constantly be making decisions on how to conduct them. 
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Document 3 was drawn up for internal use, as part of the Commission's preliminary 
deliberations and consultations with regard to the FQD and TTIP. Both of these subjects 
have given rise to controversies and divergent opinions, and the Commission has been 
attentive to providing stakeholders with numerous opportunities to present their position in 
stakeholder consultations. The Commission has heard and will continue to hear a wide 
range of interested parties, taking into account their views in order to arrive at a balanced 
solution. Protecting the confidentiality of meetings such as the one subject to your request 
allows for all parties to speak freely and frankly, and in this way, the Commission is able 
to collect more accurate information to feed into its decision-making process. Reducing 
this degree of confidentiality would lessen the trust of the parties consulted; this would 
give rise to a risk of self-censorship of those involved, which would in turn undermine the 

o 

quality of the internal consultation and decision-making process . 

Moreover, the document discusses several policy options that may ultimately not be 
adopted by the Commission. Granting access to this document at this stage would unduly 
expose the Commission's deliberative process to external pressure and premature, 
unfounded conclusions, and would severely restrict the Commission's room for manoeuvre 
in the on-going discussions and negotiations on the FQD and TTIP. Consequently, this 
would seriously undermine the Commission's decision-making process4. 

2.2. Document 3: protection of international relations 

I am also of the opinion that Document 3 cannot be disclosed because it falls under the 
exception defined in Article 4(l)(a), third indent of Regulation 1049/2001. The provision 
states that: 

[t]he institutions shall refuse access to a document where disclosure would undermine the 
protection of [...] the public interest as regards [...] international relations. 

The requested document contains possible strategies that the Commission may adopt in the 
ongoing negotiations with the US on TTIP. By revealing the document, the Commission's 
tactical options would be exposed, and this would in turn clearly and negatively affect the 
Commission's position in the negotiations5. 

Moreover, the document contains comments and views on the US's economic and political 
situation. The public release of those comments would undermine the EU's relations with 
the US, as well as weaken the EU's position in the context of TTIP, for which it is essential 
to ensure mutual trust between the negotiating parties6. This, in turn, would undermine the 
EU objectives in the negotiations and ultimately, the protection of the public interest as 
regards the international relations of the EU. 

2.3. Document 3: protection of commercial interests 

Article 4(2), first indent of Regulation 1049/2001 stipulates that: 

3 Cf. Case T-144/05 Muñiz v Commission, Court of First Instance, 18 December 2008, paragraph 89. 
4 Ibid., Paragraph 86. 
5 Cf. Case T-301/10, Sophie in't Veld v Commission, Paragraph 125.. 
6 It is not possible to provide more details here about the nature of the passages deserving protection, as 

this would undermine the interests protected by Article 4(1 )(a), third indent. 
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[t]he institutions shall refuse access to a document where disclosure would undermine the 
protection of [...] commercial interests of a natural or legal person, including intellectual 
property, unless there is an overriding public interest in disclosure. 

In your confirmatory application, you allege that the Commission has not established that 
the risk to ExxonMobil's business is reasonably foreseeable and not purely hypothetical. I 
must disagree. The document contains sensitive information about ExxonMobil's business 
strategy, including potential investments, costs, price fluctuations and profit margins. If 
released in the public domain, this information could be used by competitors to undermine 
ExxonMobil's commercial interests. 

2.4. Redacted parts of Documents 1, 2, 4 and 5: protection of the privacy and 
the integrity of the individual 

I have considered whether wider access may be granted to documents 1, 2, 4 and 5.1 regret 
to inform you that this will not be possible. I confirm that all redacted data is fully covered 
by the exception laid down in Article 4(1 )(b) of Regulation 1049/2001. 

Article 4(1 )(b) of Regulation 1049/2001 provides that access to documents is refused 
where disclosure would undermine the protection of privacy and integrity of the 
individual, in particular in accordance with Community legislation regarding the 
protection of personal data. 

Article 2(a) of Regulation (EC) 45/20017 (hereafter "Regulation 45/2001) provides that 
'personal data' shall mean any information relating to an identified or identifiable person 

o 

[...]. As the Court of Justice confirmed in case C-465/00 {Rechnungshof) , there is no 
reason of principle to justify excluding activities of a professional [...] nature from the 
notion of "private life 

The names of representatives of ExxonMobil and BUSINESSEUROPE clearly constitute 
personal data in the meaning of article 2(a) of Regulation 45/2001. In its judgment in the 
Bavarian Lager case9, the Court of Justice ruled that when a request is made for access to 
documents containing personal data, Regulation 45/2001 becomes fully applicable. This 
means that it must be established that it is necessary to disclose the personal data and that 
there is no reason to assume that the legitimate rights of the persons concerned might be 
prejudiced. These conditions are cumulative. 

In the present case, I note that it cannot be assumed that the disclosure of the personal data 
would not prejudice the legitimate rights of the representatives of ExxonMobil and 
BUSINESSEUROPE. Furthermore, I note that you have not put forward any arguments to 
substantiate a need to obtain these personal data. 

7 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on 
the protection of individuals with regard to the processing of personal data by the Community 
institutions and bodies and on the free movement of such data, Official Journal L 8 of 12.1.2001, p. 1. 

8 Judgment of the Court of 20 May 2003 in joined cases C-465/00, C-138/01 and C-139/01, preliminary 
rulings in proceedings between Rechnungshof and Österreichischer Rundfunk, paragraph 73. 

9 Judgment of 29 June 2010, C-28/08 P. 
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Therefore, in accordance with Article 4(1 )(b) of Regulation 1049/2001, I confirm DG 
TRADE'S initial decision to redact personal data out of the documents, as no further access 
can be granted without prejudicing the legitimate rights of the individuals concerned. The 
fact that Article 4(1 )(b) is an absolute exception which does not require the institution to 
balance it against any possible public interest in disclosure only reinforces this conclusion. 

3. OVERRIDING PUBLIC INTEREST 

Pursuant to Article 4(2) and (3) of Regulation 1049/2001, the exceptions to the right of 
access must be waived if there is an overriding public interest in disclosing the requested 
documents. 

You refer in your confirmatory application to the provisions of Regulation 1367/2006.10 

Where public access is requested for documents containing information on emissions into 
the environment, Article 6(1) of Regulation 1367/2006 imposes an overriding public 
interest where the exceptions provided for in Article 4(2) first and third indents (except the 
protection of investigations) of Regulation 1049/2001 are invoked. Furthermore, Article 
6(1) of Regulation 1367/2006 imposes a strict interpretation of the other exceptions under 
Article 4 of Regulation 1049/2001. 

Document 3 does not factually contain information on emissions. I acknowledge that the 
discussions in Document 3 do very indirectly relate to hypothetical emissions; however, it 
is the Commission's opinion that only documents containing factual information on 
emissions released into the environment are to be covered by Article 6(1) of Regulation 
1367/2006 and not, as you seem to suggest, documents only indirectly linked to emissions. 
This reasoning was also adopted by Advocate-General Kokott in her Opinion on Case C-
524/09 Ville de Lyon11 in relation to the interpretation of Directive 2003/4/EC12 (the 
Directive that implements the Aarhus Convention into the law of the Member States). 

Moreover, the consultation process on TTIP and the FQD takes place before any 
contemplated emissions are released. In the absence of any elements on actual substances 
that have been released into the environment, the information in Document 3 does not 
constitute environmental information in the sense of article 6(1) of Regulation 1367/2006 
and therefore falls outside of the scope of that Regulation13. 

Without prejudice to the above argumentation, I would like to point out that, even if 
Document 3 were to be considered as containing information on emissions into the 
environment (quod non), the document would still be covered by the exception of Article 
4(3), first subparagraph, which I have interpreted strictly as demonstrated above. 

10 Regulation (EC) №1367/2006 on the application of the provisions of the Aarhus Convention on Access 
to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters 
to Community institutions and bodies, Official Journal L 264 of 25.9.2006, p. 13. 

11 Advocate-General's Opinion on Case C-524/09 Ville de Lyon v Caisse des dépôts et consignations, 
Paragraph 73. 

12 Directive 2003/4/EC Of the European Parliament and of the Council on public access to environmental 
information, Official Journal L 41, 14/02/2003. 

13 Ibid (AG Kokott's Opinion on Case C-524/09). Paragraph 74. 
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Having regard to the above, I consider that there is no public interest overriding the public 
and private interests protected by the exceptions laid down in Article 4(2), first paragraph 
and Article 4(3) of Regulation 1049/2001. 

Furthermore, the exceptions set out in Article 4(1 )(a), third indent, and Article 4(1 )(b) of 
Regulation 1049/2001 are absolute, and cannot be set aside by any overriding public 
interest. 

In conclusion, I consider that in this case, the public interest is best protected by allowing 
the Commission to conduct consultations on the FQD and TTIP effectively and efficiently, 
without undue outside interference, while at the same time protecting the international 
relations of the EU and the commercial interests of stakeholders consulted. 

4. PARTIAL ACCESS 

Pursuant to Article 4(6) of Regulation No 1049/2001 : 

If only parts of the requested document are covered by any of the exceptions, the remaining 
parts of the document shall be released. 

I have also considered whether partial access can be granted to Document 3, pursuant to 
Article 4(6) of Regulation 1049/2001. However, the requested document falls entirely 
under the aforementioned exceptions under Regulation 1049/2001 as it is impossible to 
disclose any part without undermining the protection the EU's decision-making processes 
and international relations, as well as ExxonMobil's commercial interests, as explained 
above. 

As regards documents 1, 2, 4 and 5, no further partial access can be granted, as the 
redacted parts are fully covered by the exception laid down in Article 4(1 )(a) of Regulation 
1049/2001, as explained above. 

I consider, therefore, that DG TRADE correctly refused access to the documents requested. 

5. MEANS OF REDRESS 

Finally, I draw your attention to the means of redress available against this decision. You 
may, under the conditions of Article 263 TFEU, bring proceedings before the General 
Court or, under the conditions of Article 228 TFEU, file a complaint with the European 
Ombudsman. 

Yours sincerely, 

Catherine Day 
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